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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
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B090724
In rethe Marriage of BRIAN R. and
ARLINE ADAMS. (Super. Ct. No. D629875)

BRIAN R. ADAMS,
V.
ARLINE ADAMS,
Respondent;
DANIEL A. BERGMAN,
Appellant.

APPEAL from an Order of the Superior Court of L os Angeles County.
Raymond Cardenas, Judge. Affirmed.

Daniel A. Bergman in Pro Per.

Joel D. Adler and Roger T. Ritter for Respondent Arline Adams.

* Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified
for publication with the exception of part I1.



This appeal stems from a court order directing appellant to pay sanctions
pursuant to Code of Civil Procedure section 128.5. The issue is whether trial courts
may award Code of Civil Procedure section 128.5 sanctions to a party whose attorney
represents her on a contingency basis. We hold they may and affirm the trial court’s
imposition of sanctions.

FACTSAND PROCEEDINGSBELOW

The respondent, Arline Adams, (Ms. Adams) filed a notice of renewal of
judgment against her ex-husband, petitioner Brian Adams, (Mr. Adams) for unpaid
spousal support. On August 2, 1994, Ms. Adams served an order for examination of
judgment debtor and a subpoena duces tecum on Mr. Adams with the examination and
production of documents set for August 24, 1994. However, on August 22, 1994,
petitioner’s wife had taken ill so his attorney, appellant Daniel Bergman, telephoned
Ms. Adams’ attorney, Joel Adler, and requested a continuance of the examination.

To save Adler atrip from San Francisco, Bergman offered to appear in front of
the commissioner for the purpose of continuing the examination. Appellant and
respondent differ whether the agreement to continue the examination included the
subpoena. Adler claimed the agreement was to continue both the examination and the
subpoena, while Bergman claimed he agreed to continue the exam only. According to
Bergman, the sole reference to the production of documents was a statement to the
effect Adams would voluntarily produce the documents prior to the examination if he
chose to do so.

On August 23, 1994, Adler faxed a letter to Bergman confirming their telephonic
agreement purportedly to continue both the judgment debtor examination and the
subpoena. Bergman apparently was out of the office all day and did not read the faxed
letter until after he appeared in front of the commissioner. The commissioner claimed
no jurisdiction to compel Mr. Adams' appearance existed because no proof of service
was filed, so he continued the examination only to September 14, 1994. Bergman then

sent a notice of continuance of examination to Adler which stated the court’s lack of



jurisdiction to compel Mr. Adams' appearance. In response to this notice, Adler sent
Bergman a filed copy of the proof of service for the judgment debtor examination and
subpoena.

On the continued date, September 14, 1994, Adams appeared at the judgment
debtor examination without the documents. The commissioner denied Adler’s request
for sanctions against Mr. Adams because no new subpoena was served. Adler then re-
served a subpoena on Mr. Adams and the examination was continued to October 19,
1994.

Adler filed a motion for sanctions against both Mr. Adams and his attorney
Bergman pursuant to Code of Civil Procedure section 128.5. Respondent requested
$5,903 which represented Adler’ s time and expenses for having to travel to Los Angeles
from San Francisco twice. At the hearing on the motion for sanctions held on October
12, 1994, Adler dismissed Adams from the motion for sanctions since settlement
negotiations had been entered into between Brian and Arline Adams prior to the
hearing. The trial court found Bergman had engaged in bad faith tactics to cause delay
and granted respondent’'s motion for attorney fee sanctions against Bergman for
$2,951.50, or half of the amount requested. Bergman filed a timely notice of appeal
from the sanction,

DISCUSSION

l. CODE OF CIVIL PROCEDURE SECTION 128.5 SANCTIONS MAY BE
AWARDED IN CONTINGENCY FEE CASES

Code of Civil Procedure section 128.5 subdivision (a) states, “Every trial court
may order a party, the party’s attorney, or both to pay any reasonable expenses,
including attorney’s fees, incurred by another party as a result of bad-faith actions or
tactics that are frivolous or solely intended to cause unnecessary delay. This section
also applies to judicial arbitration proceedings under Chaper 2.5 (commencing with
Section 1141.10) of Title 3 of Part 3.” . In this appeal, Bergman focuses primarily on

the fee agreement between Arline Adams and her attorney as the reason sanctions



should be disallowed. He argues Arline incurred no attorney fees because she had a
contingency fee agreement with her lawyer. Since the attorney fees were not based on
the hours spent or court appearances made, but were paid as a percentage of the
recovery, Bergman claims Arline Adams could not have “incurred” attorney fees within
the language and intent of section 128.5.

Just because a client does not become liable to pay an attorney for services
rendered if a settlement is not reached or a favorable judgment rendered does not
preclude imposition of sanctions for an attorney’s egregious behavior. Appellant places
a narrower construction on the clause “incurred by another party” than the courts have
allowed. InWest Coast Development v. Reed (1992) 2 Cal.App.4th 693; 2 Cal.Supp. at
p. 707, the appellant objected to a fee award because there was “no showing that
[respondent] actually had paid the fees charged by [his attorney].” The court addressed
this argument by stating “the fact that a fee [may not be] paid is no evidence that it has
not been earned.” (Ibid.) In this case, there is ample evidence Adler incurred extra
traveling expenses and preparation time for making the additional trip from San
Francisco to Los Angeles to resolve the problems with the judgment debtor
examination. Adler properly documented his time and costs in his declaration and the
attachment to his application for order for sanctions pursuant to Code of Civil Procedure
section 128.5.

An analogous situation arises for litigants representing themselves in propria
persona. Following Bergman’s reasoning, an argument could be made and was made in
Abandonato v. Coldren (1995) 41 Cal.App.4th 264, 267, that respondents “who [were]
attorneys, [could not] be awarded attorney fees [under Code of Civil Procedure section
128.5] since they represented themselves in the action and neither paid, nor incurred any
liability to pay, attorneys fees.” Appellant in Abandonato urged the Fourth Appellate
District to apply the Supreme Court’s decision inTrope v. Katz (1995) 11 Cal.4th 274
to the imposition of Code of Civil Procedure section 128.5 sanctions. InTrope, the

court held “an attorney who chooses to litigate in propria persona and therefore does not



pay or become liable to pay consideration in exchange for legal representation cannot
recover ‘reasonable attorney’s fees' under [Civil Code] section 1717 as compensation
for the time and efforts he expends on his own behalf or for the professional business
opportunities he foregoes as a result of hisdecision.” (d.. at p. 292.)

The Fourth Appellate District was not persuaded and found “Trope inapposite.”
(Abandonato v. Coldren, supra, 41 Cal.App.4th at p. 268.) That court found the
“considerations which powered Trope are not present when a court awards sanctions
under Code of Civil Procedure section 128.5. To begin with, sanctions under that
section are not limited to court costs and attorney fees but include those reasonable
expenses ‘directly related to and in furtherance of the litigation.”” (bid..) The court
further explained there is “nothing oppressive or one-sided in awarding attorneys fees
under Code of Civil Procedure section 128.5 to an attorney who litigates in propria
persona’ and it held “sanctions under section 128.5 may be awarded in favor of both a
self-representing attorney and a nonattorney pro se litigant.” (d.. at pp. 268- 269.)

Bergman erroneously focuses on the fee arrangement between Ms. Adams and
her attorney and urges this court to do so in turn. Bagmen is correct in cautioning this
court the “authority of the trial court to personally sanction an attorney should be
employed with the greatest of care. . . .” (County of Imperial v. Farmer (1988) 205
Cal.App.3d 479, 487.) Nonetheless, “section 128.5 reflects the Legislature’s intent to
broaden the trial court’s power to award monetary sanction to discourage frivolous
litigation or delaying tactics.” (Rabbitt v. Vincente (1987) 195 Cal.App.3d 170, 175.)
In applying this statute, the courts cannot ook to the fee agreement between a client and
his or her attorney and whether the client will in fact be paying those fees.

The “fault with [appellant’ s] argument is that it has no. . . legal reason to support
it.”  (West Coast Development v. Reed, supra , 2 Cal.App.4th at p. 707.) If we
disallowed sanction awardsin favor of parties represented by contingent fee lawyers but
allowed sanctions awards against such parties, we would create an imbalance and

defeat the true intent of the statute. Those parties, along with others who represent



themselves in propria persona, or who are Legal Aid recipients, would be prevented
from obtaining sanction awards under section 128.5 no matter how egregious the
conduct of the parties opposing them. “Holding that the attorney in th[ose] situation[s]
could not be compensated for reasonable expenses would create a separate and artificial
category of litigants who would be inadequately protected against another party’s bad
faith tactics.” (Abandonato v. Coldren, supra, 41 Cal.App.4that p. 269.) Conversely,

these same parties would be subject to pay monetary sanctions for their own violations
of Code of Civil Procedure section 128.5. So in many cases parties represented by fee-
for-service lawyers, and their counsel, could disregard discovery orders without fear of
meaningful sanctions while their opponents represented by contingent fee or legal
service or pro bono counsel, would have to obey like orders or risk major financia
penalties. We would never assume the Legislature intended such unequal treatment of
litigants before our courts and indeed seriously question whether such an interpretation
of section 128.5 would survive scrutiny under the equal protection clause.

. THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN AWARDING
ATTORNEY FEESIN THIS CASE

“On appeal, a judgment or order of the trial court is presumed correct, and all
presumptions are indulged in to support it.” (Oolan v. Buena Engineers, Inc. (1994) 24
Cal.App.4th 1500, 1504, citingWalling v. Kimball (1941) 17 Cal.2d 364, 373.) Where
the trial court is vested with discretionary powers, the test is abuse of discretion.
(Brown v. Newby (1940) 39 Cal. App. 2d 615, 618.) “An appellate tribunal is neither
authorized nor warranted in substituting its judgment for the judgment of the trial judge.
To be entitled to relief on appeal from the result of an alleged abuse of discretion it must
clearly appear that the injury resulting from such a wrong is sufficiently grave to
amount to a manifest miscarriage of justice.” (bid..)

Sanctions are warranted “only if the moving party meets its burden of proving
that the opposing party’s action or tactic was (1) totally and completely without merit,

measured by the objective, reasonable attorney standard, or (2) motivated solely by an



intention to harass or cause unnecessary delay, measured by a subjective standard.”
(Optical Surplus, Inc. v. Superior Court (1991) 228 Cal.App. 3d 776, 784.)
Furthermore, an “order imposing expenses shall be in writing and shall recite in detail
the conduct or circumstances justifying the order.” (Code Civ. Proc., § 128.5, subd.
(c).) According to the trial court, Adler had met his burden and the trial court found
Bergman’s “conduct constitute]d] frivolous and bad-faith delaying tactics.” The trial
court satisfied subdivision (¢) Code of Civil Procedure section 128.5 and signed its
detailed order on January 10, 1995, and also signed a further order on February 12,
1995.

In this case, appellant will suffer no manifest miscarriage of justice if we uphold
the trial court’simposition of sanctions. In fact, the trial court’s sanction order furthers
the Legislature’ s attempt to discourage frivolous and bad faith conduct by litigants.
“Thereis such athing as professional courtesy, and . . . [e]xtending professional
courtesy in this situation would have saved all parties, the trial court, and this court time
and money.” (Olson Partnership v. Gaylord Plating Lab, Inc. (1990) 226 Cal.App.3d
235, 242.) “Thelegal profession has already suffered aloss of stature and of public
respect. Thisis more easily understood when the public perspective of the profession is
shaped by cases such as this where lawyers await the slightest provocation to turn upon
each other. Lawyers and judges should work to improve and enhance the rule of law,
not allow areturn to the law of the jungle.” Capotosto v. Collins (1991) 235 Cal. App.
3d 1439, 1443.)

DISPOSITION

The order imposing sanctions is affirmed.

Respondent to recover her costs on appeal.
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